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 Under the “Full Faith and Credit clause* of the American Constitution, judgments 
validly entered by the court of one state must be recognized by the courts of a sister state. 
However, no similar standard requires any Canadian court to recognize a judgment rendered 
by an American state or federal court. in fact, until recently, Canadian courts routinely denied 
recognition of valid U.S. default judgments (obtained pursuant to state long-arm statutes, 
subject to Fourteenth Amendment Due Process “minimum contacts* constraints) whenever a 
Canadian court determined that the defendant had not been subject to “jurisdiction in the 
international sense” in the U.S. forum. 
 
 Canadian courts examining judgments issued by U.S. courts typically found 
“jurisdiction in the international sense” only where: (1) A corporation carried on business at a 
definite and reasonably permanent place in the U.S.; (2) an individual resided in the U.S. at 
the time suit was filed; (3) a Canadian resident or entity had invoked the jurisdiction of a U.S. 
court against a U.S. party; (4) a Canadian resident or entity had entered an appearance in a 
U.S. court, other than for contesting jurisdiction; or (5) a Canadian resident or entity had 
agreed by contract to submit to the jurisdiction of a U.S. court. However, Canadian courts 
typically found no “jurisdiction in the international sense* where, for example, a Canadian 
entity manufactured or distributed a product that caused injury in the U.S., or where a 
Canadian defendant was not physically present in the U.S. when the action was instituted. 
Thus, in these and other situations, many U.S. plaintiffs obtained default judgments in the U.S. 
only to find the judgments worthless—the Canadian defendant had no U.S. -based assets, and 
no Canadian court would enforce the U.S. judgments. 
 
 However, this narrow approach was recently expanded by the Supreme Court of 
Canada, in Morguard Investments Ltd v De Savoye,1 and as a result Canadian courts are now 
recognizing and enforcing a broader spectrum of U.S. judgments. Morguard itself only 
addressed recognition of judgments between Canadian provinces-previously Canada had had no 
requirement, constitutional or otherwise, that courts of one province recognize judgments 
rendered by courts of a sister province. in Morguard, two Alberta plaintiff-mortgagees 
obtained deficiency judgments by default in Alberta (pertaining to Alberta real estate) and 
sought to sue on their judgments in neighboring British Columbia, where the defendant had 
relocated before the Alberta action. The Court held: 
 

...the courts in one province should give full faith and credit, to use the 
language of the United States Constitution, to the judgments given by a court in 
another province or territory, so long as that court has properly, or 
appropriately, exercised jurisdiction in the action.... 

 



It may meet the demands of order and fairness to recognize a judgment given in 
a jurisdiction that had the greatest or at least significant contacts with the 
subject-matter of the action....fairness to the defendant requires that the 
judgment be issued by a court acting through fair process and with properly 
restrained jurisdiction. Morguard, 76 D.L.R. (4th) at 273-74 (emphasis added). 

 
 Morguard thus established two prerequisites for “full faith and credit” recognition of a 
judgment—that the forum court acted through “fair process” and with “properly restrained 
jurisdiction? 
 
 Morguard contains little discussion of “fair process”—the authoring justice expressly 
assumed that any court in Canada would act with “fair process? However, the opinion 
discusses at length the meaning of “properly restrained jurisdiction” and concludes that this 
requires a “real and substantial connection” to exist between the jurisdiction issuing the 
judgment and, for example, the subject matter of the action, the damages suffered by the 
plaintiff, the legal obligations arising in the jurisdiction, the relevant transaction, or the 
defendant himself. (Unfortunately, the opinion does not define what a “real and substantial 
connection” is, nor does it indicate the relative weights of these factors when they are not all 
“connected” to a single forum.) Morguard nonetheless significantly broadened the Canadian 
law of inter-provincial recognition of judgments. 
 
 Perhaps surprisingly subsequent cases have extended Morguard*s analysis to 
recognition of U.S. judgments in Canada; the seminal case applying Morguard to a U.S. 
default judgment is Clarke v Lo Bianco,2 in which the plaintiff had sued the defendant in 
California for medical malpractice arising out of defendant*s treatment of plaintiff in 
California. Because the defendant physician had moved to British Columbia (“B.C.”) before 
commencement of suit, he did not appear or defend in California, and, following an 
evidentiary hearing on damages, judgment was entered against him in 1986.3 Plaintiff thus 
sought enforcement of his judgment in B.C. In upholding recognition of the California 
judgment, the B.C. court expressed no concern regarding California*s quality of justice (the 
“fair process requirement”). In addition, because the defendant had resided in the U.S., had 
treated plaintiff there, and had caused injury there, the Canadian court easily found sufficient 
“real and substantial connections” to permit recognition of the U.S. judgment. 
 
 Similarly in Federal Deposit Ins Co v Vanstone,4 the defendant lived in Oklahoma for 
eight years, during which time he signed several promissory notes. After he moved to Canada, 
the F.D.I.C. brought suit on the notes in U.S. District Court, and obtained a default judgment. 
Following Morguard, the B.C. court-had no difficulty concluding that the U.S. judgment was 
obtained by “fair process” and that because the defendant had executed the notes in Oklahoma 
and had been validly served with Oklahoma process after his return to Canada, a more real and 
substantial connection between the defendant, the transactions in question, and Oklahoma 
“could scarcely be dreamed of.”5 
 



 While the facts of Lo Bianco and Vanstone made it easy to conclude that the U.S. 
jurisdictions had sufficient “real and substantial connections” to the defendants and transactions 
at issue, Canadian courts have also found a sufficient nexus in cases in which the defendant did 
not reside or do business in the U.S.; and thus the “connection” is more tenuous. 
 In McMickle v Van Straaten, etc.,6 a California plaintiff mailed an order for the 
Canadian defendant*s facial cream to a Seattle post office box, and was subsequently injured 
during use of the product. The Canadian defendant had advertised extensively in California, 
but had never lived or conducted business there. The plaintiff sued in California, properly 
serving the defendant in BC; the defendant failed to appear or defend, and a default judgment 
was entered. When called upon to recognize the California judgment, the B.C. court did so, 
stating: 
 

As a matter of principle, I cannot hold that the defendant*s residence or former 
residence in California is an essential prerequisite to a British Columbia court 
enforcing the California judgment. [The defendant] was attracting business in 
California by a vigorous advertising campaign [in the National Enquirer, 
Cosmopolitan and TV Guide] reaching Californians. His advertisements 
impacted upon this plaintiff in California, as did his many mail solicitations 
directed to her home. He was firing long-range artillery from Vancouver which 
landed in California. He must accept the risk of damage from his shells at the 
place where they landed. McMickle, 93 D.L.R. (4th) at 82. 

 
 Similarly, in Stoddard v Accupress Mfg Ltd,7 a B.C. court found sufficient connections 
to enforce a Connecticut judgment entered against a B.C. defendant who had never carried on 
business or advertised in Connecticut. Indeed, the defendant manufacturer*s only connection 
with Connecticut was the sale and delivery of the equipment at issue to the plaintiff*s employer 
some ten years previously. Nonetheless, the court found that this constituted a sufficient 
connection under the Morguard analysis. Stoddard, 84 B.C.L.R. (2d) at 202. 
 
 At least one case has arisen where both a Canadian court and an American court might 
have had “real and substantial connections” to the action. 
 
 In Moses v Shore Boat Builders Ltd,8 the plaintiff, an Alaska fisherman, contracted with 
the defendant B.C. company for design and construction of a boat to be delivered to Alaska. 
After delivery*and expiry of the warranty problems developed with the engine, which the 
defendant failed to rectify. Plaintiff thus modified the boat himself and sued defendant, in 
Alaska, for defective design. After obtaining a default judgment, plaintiff sought enforcement 
in B.C. The B.C. trial court held: 
 

I think it fair to say that the courts of either British Columbia or Alaska would 
have been a reasonable forum for Mr Moses* cause of action for defective 
design, in the absence of any provision to the contrary in the agreement, despite 
the fact that Shore Boat has never carried on business in Alaska.... Mr Moses 
chose to sue in Alaska, where the boat was being used, where the damage was 



suffered, where the boat was repaired, where he had signed the contract for its 
construction, where he lived when he signed the contract, and where the boat*s 
purchase was financed. These are significant contacts with Alaska. indeed, I 
think they are sufficient to constitute the connection required by the Morguard 
test. Moses, 68 B.C.L.R. (2d) at 399. 

 
 Thus, the court recognized real and substantial connections to the U.S. forum, even 
where there were also significant connections to a Canadian jurisdiction. (The Supreme Court 
of Canada later denied leave to appeal in Moses.) 
 
 Not surprisingly where the sole “connection” with an American state is the plaintiff*s 
residence, a Canadian court has found insufficient “connection” to permit recognition of a 
judgment issued by a court in that state. 
 
 In Webb v Hooper9 the defendant entered into various partnerships with plaintiff in the 
states of California and Colorado for real estate development in those states, and the 
subsequent dispute between the parties related to these partnership transactions. Plaintiff was a 
Kentucky resident, but neither the defendant, the transactions, nor the dispute had any 
connection with Kentucky. Plaintiff sued in Kentucky, obtained a default judgment, and then 
sought recognition of the judgment in Alberta. The Alberta court refused to recognize it, 
holding: 
 

There must be a substantial connection to the subject-matter of the action before 
a foreign court*s jurisdiction will be recognized by the private international law 
of Alberta. 
*** 
[Morguard v] De Savoye cannot be stretched to allow forum shopping.... the 
residence of the plaint if within the foreign court*s jurisdiction is not of itself 
sufficient. Webb, 19 Alto L.R. (3d) at 274. 

 
 Beyond the general guidelines in these and similar cases, Canadian courts, including the 
Supreme Court of Canada, have left the exact parameters of the “real and substantial 
connection” test undefined. In Hunt v Lac D*Amiante du Quebec,10 a unanimous Supreme 
Court recently stated: 
 

Contrary to the comments of some commentators and lower court judges, this 
was not meant to be a rigid test, but was simply intended to capture the idea that 
there must be some limits on the claims to jurisdiction. 

 *** 
...the assumption of... jurisdiction must ultimately be guided by the requirements 
of order and fairness. Hunt, 109 D.L.R. at 4 1-42. 

 
 Thus, although Canadian courts have not provided a bright-line test for when a U.S. 
judgment will be recognized,11 they have clearly moved toward a “full faith and credit” 



standard. Whether the new “real and substantial connection” test will be interpreted to be 
identical to the American “minimum contacts” requirement, remains to be seen. However, 
Michigan counsel should be aware that these recent changes in Canadian law will affect advice 
rendered here in Michigan. 
 
 For the defense practitioner, it will no longer be wise to advise a Canadian resident 
client to simply ignore a suit filed against it in the U.S. Where a defendant sued in the U.S. 
has connections of any sort with an American jurisdiction, now the safest course is to appear 
and defend in the U.S. (or perhaps to move for dismissal or a stay based on forum non 
conveniens, where this doctrine is recognized). 
 
 The plaintiff*s bar now has good reason to consider bringing suit in the U.S. against a 
Canadian resident or entity where the defendant has some connection to the state where suit 
may be brought, even if the defendant does not reside in the U.S. and has no U.S. assets. In 
addition to convenience, suit in the U.S. can provide certain procedural advantages, such as 
broad discovery and class actions, which arc not provided for in all Canadian provinces. 
 
 Finally anyone who currently holds a judgment against a party living or doing business 
in Canada should consider whether these changes might make recognition of the judgment by a 
Canadian court possible. 12 (Recall that in Lo Bianco, a California-issued default judgment 
rendered five years before the Supreme Court of Canada*s Morguard decision was recognized 
and enforced by the Canadian court.) 
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